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The Ofice of D sciplinary Counsel (“0ODC), by and
through its Chief D sciplinary Counsel BRUCE B. KIM and its
Assi stant Disciplinary Counsel RYANS. LITTLE, herey petitions this
Court for an Oder immedi ately suspending GARY VICTOR DUBIN
(“Respondent”) fromthe practice of |aw
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Ryan S. Little, Affidavit of Andrea R Sink, Exhibit 1, and Exhi bit
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I N THE SUPREME COURT OF THE STATE OF HAWAI' |

OFFI CE OF DI SCI PLI NARY COUNSEL, Petitioner
VS.

GARY VI CTOR DUBI N, Respondent

ORI G NAL PROCEEDI NG

MEMORANDUM | N SUPPCORT OF
PETI TI ON FOR | NTERI M SUSPENSI ON PURSUANT TO RSCH RULE 2. 23

l. | NTRODUCTI ON

This Menorandum is submitted in support of the Ofice
of Disciplinary Counsel’s (“0ODC’) Petition for Interim Suspension
Pursuant to Rules of the Suprene Court of Hawai'i (“RSCH') Rule
2.23 (“Rule 2.23").

1. DI SCUSSI ON

Under Rule 2.23, this Court nmay i mediately suspend an
attorney who has violated the Hawai'i Rules of Professiona
Conduct (“HRPC’) and poses a substantial threat of serious harm
to the public. Gary Victor Dubin (“Respondent”) should be
i mredi ately suspended fromthe practice of |aw because (1) he has
been recommended for disbarnment pursuant to seven violations of
the HRPC, including msappropriating $3,350 of client funds and
engaging in dishonest and deceitful conduct wth clients

regarding his billable rate; and (2) he poses a substantial



threat of serious harmto the public, as Respondent is actively
soliciting clients and is likely engaging in the sanme conduct

that was found to warrant his di sbarnent.

A A Hearing Oficer Recomended Respondent For Di sbarnent
Because O Respondent’s Nunmerous Violations O The
Hawai ' i Rul es of Professional Conduct

On April 12, 2018, following a five day hearing, the

Hearing O ficer in ODC v. Dubin (“Dubin 1"),* found that the

Respondent engaged in a pattern of serious ethical m sconduct,
which included, anobng other things, signing his clients’
signatures on a settlenent check wthout their consent,?
depositing that settlenment check into his trust account w thout
their know edge,® and attenpting to hold the proceeds hostage
while re-negotiating the terns of their retainer agreenent.* The
Hearing Oficer also found in Dubin I that Respondent had engaged
in msappropriation, refusal or failure to account for client
funds, and “bad faith obstruction” of ODC s investigation.
Respondent’s pattern of knowng and intentional
violations of the HRPC in Dubin | earned hima recomendati on for
di sbarnent by the Hearing Oficer.® Respondent was found cul pabl e

for failing to preserve client property, behaving with a |lack of

ODC Nos. 16-0-213, 16-0-151, 16-0 147 and 16-0O 326
Exhibit 1 at 36.

Id. at 35.

Id. at 37.

ld. at 47.

o A wo N e



candor, engaging in abuse of process, and showing a |ack of
diligence and conpetence.® The Hearing Oficer described
Respondent’s violations of the HRPC as “severe and extensive,”
and recomended Respondent be disbarred from the practice of
[ aw. ’

Respondent’s past disciplinary history, di shonest
notives, pattern of msconduct, nultiple offenses, bad faith
obstruction, substantial | egal experience, and refusal to
acknowl edge the nature of his wongful conduct were all found to
be aggravating factors.?

The Hearing O ficer found no mtigating factors.

B. Respondent Represents A Substantial Threat O Serious

Harm To The Public Because He Conti nues To Engage In A
Pattern O Ethical M sconduct

This Court should inmediately suspend Respondent from
the practice of | aw because he represents a substantial threat of
serious harm to the public. Respondent’s pattern of m sconduct
can be conceptualized into three distinct steps: (1) nmass
solicitation of clients; (2) taking clients’ noney but |ater
refusing to account for it; which leads to (3) the nany sundry

conpl ai nt s agai nst Respondent involving simlar fact patterns.

®1d. at 46.

T 1d. at 47.
®1d. at 45.



1. Step One: Mass Solicitation

Respondent’s first step is mass solicitation of
clients. Respondent has a history of soliciting new clients
t hrough tel evision comercials, however, nore recently Respondent
has begun soliciting clients through his weekly podcast-cum AM
radi o-show, “The Foreclosure Hour.” Using his show, which has
been airing since late 2013,° Respondent nmkes prom ses ranging
from i nnocuous puffery — “Qur upcom ng guests will help you save
your hone”' — to outright guaranteeing outconmes — “W should go
on television and ask anybody who wants to bring their 1oan
package, we wll guarantee them we can defeat sunmary
judgment.”! Regardl ess of neans, the goal is clear: generation
of new busi ness by pronoting hinself.

2. Step Two: Taki ng Money And Refusing To Account For
| t

9

The Forecl osure Hour, http://ww. forecl osurehour. coni past-broadcasts. htnl
(last visited May 18, 2018).
©od.

' Gry Victor Dubin, Foreclosure Workshop #56: HSBC Bank v. More —
Determining What |s Required In Court To Prove the Legal Right To Foreclose in
Your State, The Forecl osure Hour (2018),

http://ww. f orecl osurehour. com fil es/127657701. np3, (Cip begins at 3:40).

¥ Exhibit 1 at 34; See Exhibit 2 mu
.




First there were the Andias.?*® In early 2012,
Respondent was retained by Robert and Carnelita Andia to handle a
t hreatened foreclosure on their home.!* They paid Respondent a
retai ner of $16, 500. 00.

In Cctober 2015, follow ng prolonged negotiations, the
| ender agreed to pay the Andias $132,000 to settle the Andias’
clains against the |ender. *® According to a witten settlenent
agreenent in the case, any settlenent proceeds fromthe case were
to be paid directly to the Andias - and not the Respondent.?®
However, when the settlenent check arrived at Respondent’s office
a few weeks later, instead of notifying the Andias, Respondent
signed his clients’ nanes on the back and deposited the check
into his own client trust account — entirely wthout the Andias’
prior know edge or consent.?'

Additionally, in his witten retainer agreement wth
t he Andi as, Respondent agreed to bill the Andias at the rate of
$150- $250 per hour for his associate attorneys’ tinme.*® However,
Respondent viol ated that agreement by chargi ng the Andi as $385. 00
per hour for his associates’ tinme - including tine attributable

to one associ ate who had not even been adnmitted to the bar. To

¥ Ofice of Disciplinary Counsel v. Gary V. Dubin, (ODC No. 16-0 147).
“ 1d. at 18.

*1d. at 22.
*1d. at 21.
" 1d. at 45.
¥ 1d. at 19.



t hat end, Respondent overbilled the Andias nearly $20, 000.00 over
the course of his representation.?® Respondent then kept the
overbill ed fees over the objection of the Andias.?

Respondent never warned the Andias that he was
increasing his billing rates, nor did the Andias ever consent to
such an increase.? Respondent also failed to provide the Andi as
an invoice until he negotiated their settlenment - three and a
half years into his representation of them - so the Andias did
not know how nuch they supposedly owed Respondent until it was
too late.? Moreover, not only did Respondent claim that the
Andi as’ original retainer was exhausted, he clainmed that they
owed him significant additional nonies and he intended to take
t hat noney out of their settlenment whether they agreed or not.
Wen M. Andia attenpted to confront Respondent about this,
Respondent told himto “stop nmaki ng an ass of yourself,” and that
Respondent was “very generous” for overbilling M. Andia by only
$20, 000. 00. Respondent then threatened to add additional charges
to M. Andia' s invoice. #

Further, Respondent tried to intim date the Andias into

staying quiet about his ethical m sconduct. Just before M.

¥ 1d. at 25.

2 |d. at 25.
2 1d. at 37.

2 1d. at 35.
2 1d. at 23.



Andia was set to testify at Dubin’s ODC hearing, Respondent’s
counsel warned Andia that Respondent would be suing the Andias
for defamation, and that Andia’'s testinony would be used as
evi dence agai nst him?2* Respondent never cited any |egal grounds
for such a suit, however, the timng of the threat, just before
the start of Andia s testinony, was nore than suspicious.

The Hearing Oficer found that Respondent’s m sconduct
in Andia constituted a lack of diligence, lack of candor, a
failure to maintain integrity, and a violation of duties owed as
a professional — and ultimtely recomended that Respondent be
di sbarred.®* He al so recommended that Respondent pay restitution
to the Andias in the sum of $19,885.00, for overbilling them for
hi s associ ates’ tine.

I n Kern,? Respondent accepted $45,000 in retainer
paynments from his client, Mchael Harkey and, again, failed to
account, despite nultiple demands by Harkey — and the attorney
Harkey hired to obtain an accounting from Respondent.? The
investigation into Respondent’s behavior revealed that he had
good reason to avoid accounting to Harkey and his attorney -

Respondent had mi sappropriated at |east $3,350.00 of Harkey’'s

#1d. at 26.
# 1d. at 38, 41, 42.

% Ofice of Disciplinary Counsel v. Gary V. Dubin, (ODC No. 16-0 326).
> 1d. at 30, 36.



funds during the time he represented him?2 A Hearing Oficer
found that Respondent’s m sconduct in Kern constituted a failure
to preserve client property, lack of diligence, and abuse of the
| egal process.?®

The Hearing Oficer recommended disbarnment for those
viol ations. *

3. Step Three: The Nunmerous Conplaints Against
Respondent

C. The Cycle Continues And Must Be Stopped

Respondent continues to broadcast “The Foreclosure
Hour”, continues to run television commercials, and continues to
amass clients — even though he is facing disbarnent. Nl B
Il I D D DS B B DN N
™ I D D D B D B D
|

% 1d. at 31.
® 1d. at 39.
¥ 1d. at 46.
% See generally Exhibit 2.
2 1d.
. ]
|
|
8



As noted, Rule 2.23 permts this Court to imediately
suspend attorneys who commt violations of the Hawai'i Rules of
Prof essi onal Conduct and pose a substantial threat of serious
harm to the public. The Court has not formally adopted a test
for suspending attorneys wunder Rule 2.23 - however, other
jurisdictions have applied standards resenbling the prelimnary
i njunction standard in such nmatters. For exanple, in In re
Malvin, the D.C. Court of Appeals considered (1) whether the
attorney is m sappropriating funds (public interest), (2) whether
there is a substantial Iikelihood that a significant sanction
will be inposed on the attorney (success on the nerits), and (3)
whet her bal ance of harms favors a tenporary suspension.

Appearing to go further than Milvin, this Court has
suspended attorneys in cases where m sappropriation was nerely
al l eged to have occurred, with sufficient evidence. In Ofice of
Di sciplinary Counsel v. Fernandez, this Court suspended Attorney
Frank M Fernandez under Rule 2.23 upon “sufficient evidence
denonstrating” that m sappropriation had occurred and that the
attorney posed a substantial threat of serious harmto the public
— even though Fernandez’s case had not yet been heard by a trier

of fact.?3®

“ 466 A. 2d 1220, 1222 (D.C. Ct. App. 1983).

® See Office of Disciplinary Counsel v. Fernandez, No. SCAD-11-0000032, Order
of Interim Suspension (dated April 18, 2011).

9



Respondent’s case satisfies all the Malvin factors and
is even nore conpelling than the facts in Fernandez. Thi s case
neets the Malvin factors because Respondent was found to have
m sappropriated funds, was recomended for the nost significant
sanction possible (disbarnent), and is alleged to have conti nued
engaging in msconduct with no acknow edgenent of the wongful
nature of his m sconduct. 3®

Second, this <case’'s facts are significantly nore
conpel I'i ng than Fernandez because, again, Respondent has actually
been found to have m sappropriated client funds. In Fernandez,
the attorney was suspended upon “sufficient evidence” that he had
m sappropriated funds. Here, a trier of fact has actually

determ ned that Respondent misappropriated $3,350.00 in client funds
from his client Harkey and overbilled his clients, the Andias, by

$19, 885. 00.

Mor eover , because  of his inpending disbarnent,
Respondent may be incentivized to take on as many clients as
possible, bill for whatever he thinks he can get away w th, and
otherwise try to make as nuch noney as he possibly can before his
practice cones to an end. He has shown consistent disregard for
clients” funds, clients’ dignity, and the legal process in

general — there is no reason to expect that will stop with his

* Exhibit 1 at 46.

10



di sbarment from the practice of law |loomng on the horizon. To
that end, He should be suspended, as an injunctive matter, until
hi s di sbarnment proceedi ngs are conpl ete.

I11. CONCLUSI ON.

Based on the foregoing, ODC requests that this Court

i mredi atel y SUSPEND Respondent from the practice of |aw pending

final disposition of the pending disciplinary cases agai nst him

pursuant to RSCH Rul e 2. 23.
DATED: Honolulu, Hawai’'i, June 18, 2018.

OFFI CE OF DI SCI PLI NARY COUNSEL

/SIRyan S. Little

BRUCE B. KIM

Chi ef Disciplinary Counse
RYAN S. LITTLE

Assi stant Disciplinary Counsel

11
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I N THE SUPREME COURT OF THE STATE OF HAWAI' |

OFFI CE OF DI SCI PLI NARY COUNSEL, Petitioner
VS.

GARY VI CTOR DUBI N, Respondent

ORI G NAL PROCEEDI NG

AFFIDAVIT OF RYAN S. LITTLE

STATE OF HAWAI ‘| )
) SS.
CI TY AND COUNTY OF HONCLULU )

RYAN S. LITTLE, being first duly sworn on oath, deposes
and states that:

1. Your affiant is the Assistant Disciplinary Counsel
with the Ofice of Disciplinary Counsel (“ODC'), and the attorney
assigned to handl e the above-captioned matter. Your affiant has
per sonal know edge of, and is conpetent to testify to the facts
set forth bel ow

2. ODC investigated and prosecuted GARY VI CTOR DuUBI N
(“Dubin”) for professional m sconduct in 2016.

3. Dubi n was subsequently reconmended for disbarnent

by a Hearing O ficer in April of 2018.

4 1IN = Il I I I B S .
|



FURTHER AFFIANT SAYETH NAUGHT.

Subscribed and sworn to before me
this B day of June,

2018. 0D GIIDNE 2
g
T HFﬁ Lt A
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e F He, “, T v W‘@‘ Mg 113118
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ER 99616"-5 £ i 99-615*5*5
- ’u “‘ - = - [ : =
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Affidavit of Ryan S. Little, QOffice of Disciplinary Counsel v.
Gary Victor Dubin, SCAD-18- , Page 2.




SCAD- 18-

I N THE SUPREME COURT OF THE STATE OF HAWAI ‘I

OFFI CE OF DI SClI PLI NARY COUNSEL,
Petiti oner,

VS.

GARY VI CTOR DUBI N,
Respondent .

ORI G NAL PROCEEDI NGS
(ODC Case Nos. 16-0-217, 16-0-429, 17-0 054, 17-0 181, 18-0 002)

AFFI DAVI T OF ANDREA R, SI NK

ANDREA R. SINK, being first duly sworn on oath, deposes
and states that:

1. Your affiant is an Investigator enployed by the
O fice of Disciplinary Counsel (hereinafter “ODC’) and is assigned
U O |
|
s  Your affiant has personal know edge

of, and is conpetent to testify to the facts set forth bel ow

2. Your affiant makes this declaration in support of
the Petition for RSCH Rul e 2.23 | medi ate Suspensi on (hereinafter
“Petition”).

3. Your affiant personally reviewed each of the
af orenentioned case files and is intimately famliar with each
investigation. Due to your affiant’s famliarity wth these
i nvestigations, your affiant prepared the Synopsis of Cases which

is filed under seal due to the confidential nature of these



investigations and marked as Exhibit 2. This Synopsis containsg
accurate statements of each set of allegations.

FURTHER AFFIANT SAYETH NAUGHT.

a8 2ad

ANDREA'R. SINK
Subscribed and sworn to before me ) b!b”“ o
- Coe o
this »tst day of May 2018. Name. F;u.;;, EHEE Jen TNIT
Bag frion: AFAAant of ~
FAAYY U W L Aaora £ Sk
T A omlilim e 5121118
Faye F. Hee Wiy, Q N Taa
\\ %, N 7
Notary Publif pSE&?&%di Hawai'i gﬁﬂﬁﬁfc ZION
My commissifn eo}%lréq‘ 32/26/2019 = ,‘\o'l'A. -.*-’-=
i “99 6!5 * 5 E 99 6156= S
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AFFIDAVIT OF ANDREA R. SINK, QOffice of Disciplinary Counsel v. Gary
Victor Dubin, SCAD-18- Page 2.
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EXHIBIT 1

Before the
DISCIPLINARY BQOARD
of the
HAWAT*I SUPREME COURT

TIME:
OFFICE OF DISCIPLINARY COUNSEL, ) ODC 16-0-213
) 1€-0-151
Petitioner, ) 16-0-147
V. ) 16-0-326
)
GARY V. DUBIN, )
Respondent. )
)

HEARING OFFICER’S FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND RECOMMENDED DISCIPLINE

I. PROCEDURAL BACKGROUND

The Petition was filed on January 3, 2017. Disciplinary
Board File (“DBF”) 1. An Amsnded Petition was filed on January 9,
2017. DBF 2.

The Petition was personally served upon Respondent Gary V.
Dubin (“Respondent”) on January 20, 2017. DBF 3. Respondent filed
his Verified Arnswer to Amended Petition on March 13, Z2017. DBF 6.

Rey F. Hughes, Esqg. (“Hearing Officer”) was appointed the
Hearing Officer in this matter on April 18, 2017. DBF 8.

The proceedings in this matter became public on April 20,
2017. DBF 9.

The initial Prehearing Conference was held on May 15, 2017.
DBF1l. Theformal hearingwas set forSeptember18, 2017, andcontinuing

from day to day until completed. Id.



On August 11, 2017, Yvonne R. Shinmura entered her appearance
as lead trial counsel for Petiticner Cffice of Disciplinary Ccunsel
{“Petitioner”). DBF 13.

Petitioner’s Exhibit List and Witness List were filed on
August 21, 2017. DBF 14 and 15.

Respondent requested an extension of time to submit his
Witness List and Exhibkit List on August 24, 2017. DBF 17. Respondent
asked that the deadline to submit his Witness List and Exhibit List
be extended from August 28, 2017 to August 31, 2017. DBF 17 at 2.
The Hearing Officer granted Respondent’s request for an extension on
August 24, 2017. DBF 18.

On August 31, 2017, Respondent requested ancther extension
of time to file his Witness List and Exhibit List from August 31, 2017
to September 1, 2017. DBF 19.

Respondent’s Exhibit List and Witness List were filed on
September 5, 2017, after the previcusly requested extension deadline
had expired. DBF 20 and 21.

Respondent’s Objections to Petitioner’s Witness List and
Objections to Petitioner’s Exhibits were filed on September 5, 2017.
DBF 22 and 23.

On September 5, 2017, Petitioner filed a regquest to extend
the time for it to file its objections to the Respondent’s Witness
List and Exhibit List from September 8, 2017 to September 13, 2017.

DBF 24.



On  September 5, 2017, the Hearing Cfficer granted
Petiticoner’'s request for an extensicon to file its objections to
Respondent’s exhibits and witness list for September 13, 2017. DBF
25.

Petitioner’s Prehearing Statement was filed on September 8,
2017. DBF 26.

Petitioner’sMotion InLimineNo. 1 Re: Precluding Respondent
fromCalling Assistant Disciplinary Counsel Jane 5. Preece As a Witness
In These Proceedings was filed on September 8, 2017. DBF 27.
Petiticoner’sMotion InLimineNo. 2 Re: Limiting Respondent InEliciting
Testimony frem Investigator George Elerick as a Witness In These
Proceedings was filed on September 8, 2017. DBF 28. Petitioner’s
MotionInLimine No. 3Re: LimitingRespondent From Presenting Testimony
From 25 Character Witnesses was filed on September 8, 2017. DBF 29.

Petitioner’s Objections to Respondent Gary V. Dubin's
Exhibit List and Proposed Exhibits were filed on September 12, 2017.
DBEF 33. Petitioner’s Objections to Respondent’s Witness List Filed
on September 5, 2017 was filed on September 12, 2017. DBF 34.

On September 20, 2017, Respondent filedaNotice of Appearance
of Counsel in which John D. Waihee, III, Gary Victor Dubin and the
Dubin Law Offices entered their appearances as “co-counsel for
Respecndent for all purpcses.” DBF 36.

On September 20, 2017, a second Prehearing Conference was
held. By agreement of the parties, the formal hearing was rescheduled

for November 13, 2017, and continuing on November 20, 2017, November 21,

-3-



2017, November 22, 2017, November 27, 2017, November 28, 2017,
November 29, 2017, November 30, 2017, and December 1, 2017. DBF 37.

The HearingOfficergrantedall threeof PetitionerfsMotions
In Limine. DBF 37 at 3. The parties stipulated to extend the time
to complete the hearing to December 2, 20.7. Id. The time in which
the Hearing Cfficer could submit his report was extended to January 16,
2018. Id. All other prehearing and post-hearing dates remalned the

same.

Respondent’s Opening Statement was filed on November 13,
2017. DBF 38.

The formal hearingwas heldon November 13, 2017, November 14,
2017, November 20, 2017, November 21, 2017, November 22, 2017,
November 27, 2017 and November 28, 2017.

The following exhibits offered by Petitioner were received
inevidence: Petitioner’ s Exhibit (“PE”) Al (Transcript (“Tr.) 11/13/17
at 38:9); PEA2 (Tr. 11/13/17 at 83:2) ; PEA2-A (Tr. 11/13/17 at 83:22) ;
PE A3-5 (Tr. 11/13/17 at 88:23); PE A3-6 (Tr. 11/13/17 at 110:10);
PE A3-7 (Tr. 11/13/17 at 106:2); PE A3-8 (Tr. 11/13/17 at 106:13);
PE A4 (Tr. 11/13/17 at 114:2); PE A5 (Tr. 11/13/17 at 116:15-16); PE
A6 (Tr. 11/13/17 at 120:4); PE A7 (Tr. 11/13/17 at 136:9); PE A8 (Tr.
11/13/17 at 136:9) ; PEA9 (Tr. 11/13/17 at 140:6) ; PE A10 (Tr. 11/13/17
at 142:8); PE All (Tr. 11/13/17 at 145:7-8); PE Al2 (Tr. 11/13/17 at
146:9) ; PE Al1l3 (Tr. 11/13/17 at ); PE Al4 (Tr. 11/13/17 at ); PE AlS5

(Tr. 11/13/17at 150:3) ; PEA17 (11/13/17at164:11) ; PEB1 (Tr. 11/20/17



at 602:4); PEB2 (Tr. 11/27/17at 125%8:1) ; PEB3 (Tr. 11/20/17 at 581:3) ;
PE B4 (Tr. 11/20/17 at 669:1-2); PE B5 (Tr. 11/20/17 at 547:20); PE
B6 {(Tr. 11/20/17 at 571:17); PE B7 (Tr. 11/20/17 at ); PE B7-A (Tr.
11/20/17at575:16) ; PEB7-B (Tr. 11/20/17at 640:18) ; PEBS (Tr. 11/20/17
at 485:12); PE B9 (Tr. 11/20/17 at 545:24); PE B10 (Tr. 11/20/17 at
553:1) ; PEB11 (Tr. 11/20/17 at 561:2) ; PEB12 (Tr. 11/20/17 at 562:14}) ;
PE B13 (Tr. 11/20/17 at 628:24); PE B14 (Tr. 11/20/17 at 636:19}; PE
B1l6 (Tr. 11/20/17 at 638:15); PE B17 (Tr. 11/20/17 at 644:12); PE B1l8
(Tr. 11/20/17 at 648:5); PE B19 (Tr. 11/20/17 at 653:17); PE B20 (Tr.
11/20/17 at 659:18-25) ; PE B21 (Tr. 11/20/17 at )} ; PE B22 (Tr. 11/20/17
at 672:19); PE B23 (Tr. 11/20/17 at 673:25); PE B24 (Tr. 11/20/17 at
566:11) ; PE B34 (Tr. 11/20/17 at 677:11-12); PE B35 (Tr. 11/21/17 at
909:10); PE B36 (Tr. 11/22/17 at 1050:18); PE C1-44 (Tr. 11/14/17 at
260:16-17); PE D1 (Tr. 11/22/17 at 1135:9); PE D4 (Tr. 11/22/17 at
1126:7) ; PEDS (Tr. 11/22/17at 1140:1) ; PED6 (Tr. 11/22/17 at 1143:10) ;
PE D7 (11/22/17 at 1144:6); PE D8 (11/22/17 at ); PE D9 (Tr. 11/22/17
at 1158:8); PE D10 (Tr. 11/22/17 at 1158:24); PE D11 (Tr. 11/22/17
at 1160:16); PE D12 (Tr. 11/22/17 at 1163:10); PE D13 (Tr. 11/22/17
at 954:2-3); PE D14 (Tr. 11/22/17 at 955:14-15); PE D15 (11/22/17 at
956:10-11) ; PE D16 (11/22/17 at 957:25); PE D17 (11/22/17 at 960:9);
PE D18 (Tr. 11/22/17 at 962:7); PE D19 (Tr. 11/22/17 at 963:4); PE
D20 (11/22/17 at 965:1); PE D21 (Tr. 11/22/17 at 966:4); PE D22 (Tr.
11/22/17at968:18) ; PED23 (Tr. 11/22/17at 969:25) ; PED24 (Tr. 11/22/17

at 970:11); PE D25 (Tr. 11/22/17 at 971:2); PE D26 (Tr. 11/22/17 at
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972:8) ; PE D27 (Tr. 11/22/17 at 976:12-13); PE D28 (Tr. 11/22/17 at
949:24); PE D29 (Tr. 11/20/17 at 434:1-3); PE D30 (Tr. 11/20/17 at
434:23); PE D31 (Tr. 11/22/17 at 437:7-9); PE D32 (Tr. 11/20/17 at
1134:10-13); PE E1 (Tr. 11/13/17 at 91:10; 11/28/17 at 1492:23-24);
PE E2 (Tr. 11/28/17 at 1492:15-16); PE E3 (Tr. 11/20/17 at 431:7});
and PE E4 (Tr. 11/22/17 at 1177:7).

The following exhibits offered by Respondent were received
in evidence at the hearing:

Respondent’ s Exhibit (“RE”) REAA (Tr. 11/14/17 at 387:4-5);
RE 1 (Tr. 11/28/17 at 1363:3-4); RE 2 (Tr. 11/20/17 at
460:4-5) (conditionally admitted); RE 2-A (Tr. 11/20/17 at 532:16) ;
RE 4 (Tr. 11/28/17 at 1427:21-23); RE 5 (Tr. 11/22/17 at 999:22); RE
7 (Tr. 11/28/17 at 1389:10); RE 8 (Tr. 11/28/17 at 1371:23-24); RE
9 (Tr. 11/28/17 at 1406:11-12); RE 10 (Tr. 11/28/17 at 1492:8); RE
11 (Tr. 11/28/17 at 149%92:8); RE 12 (Tr. 11/28/17 at 1492:8); RE 13
(Tr. 11/20/17 at 515:3-4) (withdrawn in part Tr. 11/27/17 at 1230:4-6
and 1233:1-7); RE 14 (Tr. 11/28/17 at 1492:8); RE 15 (Tr. 11/28/17
at 1492:8); RE 16 (Tr. 11/28/17 at 1492:8); RE 17 (Tr. 11/21/17 at
851:15-16); RE 18 (Tr. 11/28/17 at 1492:9); RE 19 (Tr. 11/28/17 at
1426:17-21) ; RE 23-A/B (Tr. 11/21/17 at 836:13); RE 26 (Tr. 11/21/17
at 853:23-24); RE 36 (Tr. 11/20/17 at 507:21-23); RR-1 (Tr. 11/28/17
at 1492:5); RR-3 (Tr. 11/28/17 at 1493:22-1494:2) ; RR-4 (Tr. 11/28/17

at 1493:22-1494:2).



On December 1, 2017, the Hearing Officer issued his Order,
Re Post-Hearing Process. DBF 51. The Hearing Officer directed that
no post-hearing briefs or memoranda shall be filed in the case, but
each party shall file their respective proposed Findings of Fact,
Conclusions of Law, and Recommendation for Discipline on or before
30 days following the £filing and service of the last of the seven days
of transcripts of the formal hearing. Id. at 1-2.

On December 1, 2017, the Hearing Qfficer reguested an
extension of the 7-month deadline to complete his report on the matter.
DBF 52. The Hearing Cfficer requested an extension to March 15, 2018.
Id. at 2.

The Hearing Officer’s reguest for an extension to March 15,
2018 was granted con December 12, 2017. DBF 53.

On January 18, 2018, Petitioner requested a thirty-day
extension of time to file its proposed findings of fact, conclusions
of law, and recommendation for discipline from January 21, 2018 to
February 22, 2018. DBF 55. The request was granted on January 23,
2018. DBFS6. Thedeadline forbothpartiestosubmit their respective
proposed findings of fact, conclusions of law, and recommendation for
discipline was extended to February 22, 2018.

On February 16, 2018, Respondent filed a letter requesting
arequest forathirty-dayextensionoftimetofilehisproposedFindings
of Fact, Conclusionsof Lawand Recommended Discipline fromFebruary 22,
2018. DBF57. Petitioner’s requestwasgrantedby theHearingOfficer

on February 22, 2018. DBF59. The parties’ proposed Findings of Fact,
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Conclusions of Law, and Recommended Discipline were nowdue onMarch 22,
2018. Id.

On February 26, 2018, the Board granted the Hearing Officer’s
Second Request to Extend 7-Month Deadline [Re: DBF 60]. DBF 62. {nder
the Order, the 7-Month Deadline was extended to April 21, 2018. No
further extensions would be permitted.

IT. FINDINGS OF FACT

The following facts were established by clear and cenvincing
evidence at the hearing:

A. JURISDICTIONAL FACTS

1. Petitioner is a duly organized office existing under
the Ruies of the Supreme Court of Hawai‘i {“RSCH”) Rule 2, and its
address is 201 Merchant Street, Suilte 1600, Honolulu, Hawai‘i 96813,
DBF 1.

2. Respondent was admitted to the practice of law in the
State of Hawai ‘il on Cctober 15, 1982, and was assigned Attorney Number
3181. PE Al. Since being admitted to the Bar of the Supreme Court
of Hawai ‘i, Respondent has registeredandpaidhisattorneyregistration
fees and bar dues through December 31, 2017. Id. Respondent’s last
known address on file with the Hawall State Bar Association is Harbor
Court, Suite 3100, %5 Merchant Street, Honolulu, Hawai“‘i 96813. Id.

B. ODC 16-0-151 {Jce Smith, Complainant)

3. Respondent was convicted on January 30, 1995, of three

misdemeancr counts for willfully failing to file federal income tax



returns in the United States District Court for the District of Hawai ‘i

(U.5. v. Dubkin, CR 93-01434 MLR Cl1l). PE A3-5.

4. Respondent was sentenced to 30menths in federal prison.
PE A3-5 at 2.

5. Following his conviction, Respondent was incarcerated
for 19% months at Boron Federal Priscon Camp, Terminal Island Federal
Correction Center, and Lompac Federal Correction Center. Tr. 11/13/17
at 87:11-20.

6. Respondent testifiedthat his 1995 conviction has never
been reversedon appeal, vacated, annulled, or expunged. Tr. 11/13/17
at 86:18-87:7.

7. On or about July 23, 2008, Respondent submitted an
application for a mortgage solicitor’s license to of the Hawai’l
Department of Commerce and Consumer Affairs (“DCCA”). PE A3-6.

8. Respondent reviewed the application before he signed
it. Tr. 11/13/17 at 108:19-21; and 109:16-20.

9. After reviewing his application, Respondent made a

hS

handwritten correction to his answer to Question No. 3 from “yes” to

“no”, before signing and submitting the application. PE A3-6.

10. Question No. 8 of the application asked “[1i]n the past
20 years, have you ever been convicted of a crime in which the coenviction
has not been annulled or expunged?”

AN

11. Respondent answered Question No. 8 “no”. PE A3-6.



12. Respondent never corrected this misrepresentatiocn on
hisapplicationbefore signing and submitting it to the DCCA on July 23,
2008.

13, When he signed the application, Respondent certified
that the “statements, answers and representations made on this
application are true and correct.” PEA3-6. He furthercertifiedthat
he ™[understood] that any misrepresentations 1s grounds for refusal
to grant or subseguent revocation of this license”. Id.

14. On November 39, 2010, inMBS 200%-14-1, the DCCA, through
its Regulated Industries Complaint Office, filed a petition to revoke
Respondent’s mortgage solicitor license. PE AZ2.

15. Following a hearing on March 292, 2011, the DCCA’'s
petitionwas grantedonApril 21, 2011, by entry of the Hearing Officer’s
Findings of Fact, Conclusions of Law and Recommended Discipline. PE
AS.

16. The hearing officer specifically found that
Respondent’s answer to Question No. 8 was “untruthful within the terms
of HRS § 436B-19(2).” PE A5 at 9.

17. ©n June 9, 2011, the Director’s Final Order was issued
adopting the hearing cfficer’s recommended decision and concluding
that Respondent violated HRS §§ 436B-19(2), 436b-19(%) and 454-4 (b).
PE AS at 1-2.

18. The Final Order revoked Respondent’s mortgage
solicitor’s license and fined Respondent $1,000.00 payable within

sixty-days cof the Final Order. PE A9 at 2.

-10-



19. On February 13, 2012, Judge Nishimura, Judge of the
Circuilt Court of the First Circuit, State of Hawai’i, issued her Order
Affirming the Director’s Final Order against Respondent. PE AlO.

20. RespocndentappealedJudgelNishimura’ sQrderonMarch 6,
2012, to the Intermediate Court of Appeals (“ICA”). PE Al2,

21. The ICA entered a Summary Dispositiocon Order on June 3,

2015. Dubin Financial LLC v. Mortgage Brokers and Solicitors Program,

CAAP-12-0000135, 2015 Haw. App. LEXIS 271 (Haw. June 3, 2015). PE
AlS5. In its Summary Disposition Order, the ICA found there was
substantial evidence to suppcert the hearing officer’s determination
that viclationsoccurred. The ICA foundthat Respondentdidnet dispute
that misrepresentations regarding his pricr conviction occurred. Id.
at4. TheICA further foundthat themisrepresentaticonswere "material”.
Id. at 7.

22. Respondent did not seek reconsideration of the ICA’'s
Summary Disposition Order, nor did he file an appeal with the Hawai‘i
Supreme Court. Tr. 11/13/17 at 163:5-14.

C. ODC-16-0-213 {(ICA Complaint)

CAAP 12-0000070

23. OnFebruary 3, 2012, Respondent filed a Notice of Appeal

to the ICA on behalf of his clients. Ke Kailani Partners, LLC v. Ke

Kailani Development, LLC, CARAP 12-0000070 (“Ke Kailani Appeal”). PE

C2. The Notice appealed from four separate rulings entered against

his clients, the defendants, in the case of Ke Kailanl Partners, LLC

v. Ke Kailani Development, LLC, Civil No. 09-1-2523-10 BIA. Id.
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24. On February 21, 2012, the Clerk in the Ke Kailani Appeal
issuedabDeficiencyNotice advising Respondent that his Notice of Appeal
didnot include the Civil Appeals Docketing Statement (“CADS”) required
by Hawaii Rules of Appellate Procedure (“HRAP”) 3.1. PE C3 at 4.
Respondent was directed to file his CADS on or before March 2, 2012.

25. Respondent knew based upon his experience that he had
to file the CADS on time. Tr. 11/14/17 at 264:20-25.

26. Respondent filed his CADS as instructed on March 2,
2012. PE C4.

27. On March 2, 2012, the ICA issued a Notice of Entering
Case on Calendar. PE C5. Respondent’s Jurisdictional Statement was
due con April 2, 2012. The Opening Brief was due con May 2, 201Z2. Id.

28. Respondent failed tec file a Jurisdicticnal Statement
on or before April 2, 2012, and did nct file his Opening Brief on or
before May 2, 201Z.

29. 0On July 10, 2012, the ICA issued a Default of Statement
of Jurisdiction & Opening Brief. PEC6. Respondent was notified that
his failure to timely file the Jurisdictional Statement and Opening
Brief would be brought to the attention of the ICA on July 20, 2012
for such action as the ICA deemed proper. Respondent was put on notice
that the appeal may be dismissed pursuant to HRAP Rule 30. Id. at
2,

30. Respondent finally filed the Jurisdictional Statement

nine days later on July 19, 2012. PE C7.
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31. The ICA issued its (1) Crder Granting Motion For Leave
to File Late Jurisdicticnal Statement; (2) Denying Without Prejudice
Motion For Extension to File Opening Brief; and (3) Order to Show Cause
on July 23, 2012. PE C9.

32. The ICA ordered Respondent o show cause within 15 days
of the date of the order why he had failed tc comply with the deadlines
in the case. PE C9 at 3.

33. OndAugust 30, 2012, the ICAissued its Order for Sanction
against the Respcndent in the Ke Kailani Appeal. PEC10. The ICA found
that Respondent had failed to show good cause why sanctions should
not be imposed for his failure to timely file a CADS, an Opening Brief
or timely request an extension to file the Cpening Brief.

34. ThelCAnotedinitsorder that Respondentwaspreviously
been sancticned in other appellate cases, including appeal numbers
30698 and CAAP-11-0000485. PE C10.

35. The ICA imposed a $150.00 monetary sanction against
Respondent for his failure to comply with the crders and rules of the
court, PE €10. The ICA further instructed the appellate clerk to
immediately send Petitioner a copy of the order to review whether
Respondent’s cenduct violated any of the Hawaii Rules of Professional
Conduct, including but not limited to, HRPEC 1.3. Id. at 2.

CONSOLIDATED CASES CAAP-12-0000070 AND CAAP-12-0758

36. On October 5, 2012, the ICA entered an order
consolidating case numbers CAAP-12-0000070 and CAAP-12-0000758. PE

Cl2. All future filings were to be made under CAAP-12-0000758. The
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ICA cordered that the briefing should proceed according to HRAP Rule
28. Id. at 3.

37. OnDecember 3, 2012, Respondent was granteda thirty-day
extension to file his Opening Brief to January 3, 2013, by the clerk
cf the court. PE C13.

38. On January 7, 2013, the ICAgranted Respondent’s motion
to extend the time to file his Opening Brief until January 31, 2013.
PE C1l3 at 3.

39. On January 23, 2013, the ICA issued an Order 1) Granting
In Part and Denying In Part and Denying In Part Plaintiff-Appellee
Ke Kailani Partners, LLC’s Motion for Reconsideration Filed on January
15, 2013; 2) Order to Show Cause; and 3) Motion i1is Denilied In 211 Other
Respects. PE C16.

4C. TheICAgrantedRespondentrelief fromdefault andleave
to file a late Opening Brief by January 31, 2013.

41. The ICA ordered the Respondent to show good cause why
he failed to file his Opening Brief or timely request an extension
of time to file the Cpening Brief within 15 days of the date of its
Order. PE Cl6 at 3.

42. Respondent filed his Opening Brief on January 31, 2013.
PE C17.

43. On March 1, 2013, Plaintiff-Appellee Ke Kailani
Partners LLC filed a Motion to Dismiss Appeal, or, In the Alternative,

to Strike Opening Brief. PE C18.
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44, On March 27, 2013, the ICA filed its Order Re
Plaintiff-Appellee Ke Kailani Partners LLC"s Motion to Dismiss Appeal
or, In the Alternative, tc Strike Cpening Brief Filed March 1, 2013.
PE Cl19. The ICA listed seven HRAP Rule 28 violations cocmmitted by
Respondent in his Opening Brief. Id. at 3-4. The ICA struck
Respondent’s Opening Brief. It granted Respondent’s clients leave
to file an Amended Opening Brief in compliance with HRAP Rule 28, not
to exceed 35 pages in length, within ten days of the order. Id. at
4-5. The ICA advised Respondent permission to extend the deadline
to file the Amended Brief would not be granted. Id. at 5.

45. Respondent filed his Amended Opening Brief con April 8,
2013. PE C20.

46. On April 29, 2016, the ICA issued an order finding that
Respondent’s Amended Opening Brief “is in substantial non-compliance
with the Hawai’i Rules of Appellate Procedure {HRAP) Rule 28(b)”. PE
C21 at 2.

47. 1In light of Respondent’s “repeated viclations of court
rules”, the ICA ordered that Respondent be referred to Petitioner for
initiation of an investigation of his conduct in the case. PE C21
at 2.

CAAP-13-0004250

48. OnOQOctobker 21, 2013, Respeondent filed a Notice of Appeal

to the ICA on behalf of his clients, the plaintiffs in Ke Kailani

Development LLC v. Ke Kailani Partners LLC, Civil No. 11-1-1577-07

GWRC. PE C23.
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49. The case was assigned appeal no. CAAP-13-0004290.

50. On November 13, 2013, the ICA clerk issued a Deficiency
Notice to Respondent that he had failed to file the CADS required by
HRAP 3.1. PE C24. Respondent was given until November 23, 2013 to
correct the deficiency or the ICA could impose sanctions against him,
including monetary sanctions.

51. Respondent filed his CADS on November 24, 2013, a day
after the November 23, 2013 deadline set by the clerk. PE C25.

52. On January 6, 2014, February 10, 2014, May 1, 2014,
and May 15, 2014, Respondent received extensicns of time to file his
Opening Brief. PE C26 and C29. The final extension gave Respondent
until May 21, 2014, to file his Cpening Brief. Respondent failed to
file his Opening Brief by May 21, 2014.

53. OnMay 30, 2014, the ICA filed a noticeentitled Default
of Opening Brief (ND2). PE C31. The ICA advised the Respondent that
the matter of the Respondent’s failure to file his Opening Brief by
the May 21, 2014 deadline would be brought te the attention of the
ICA on June 9, 2014, for such action as the court deems proper.

54. On June 17, 2014, the ICA issued its Order 1) Granting
In Part the June 8, 2014 Motion for Leave to File Late Opening Brief
Forthwith; and 2) Order to Show Cause. PE C33.

55. The ICA made the following findings in its Order:

(1) Theopeningbrief is indefault as of May 21,

2014, as Appellants, through counsel Gary Victor

Dubin, were notified pursuant to the May 30, 2014

netice of default, and as such, the instant motion
for leave tc file late opening brief forthwith
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should more properly be entitled, and the court
will review the instant motion as, a motion for
relief from default (Motion).

(2) Cnat least twoprior occasions, Appellants,
through counsel Gary Victor Dubin, filed a motion
for extensicn of time to file the opening brief
on the due date and this court twice cauticned
counsel that such extension requests should be
filed prior to the due date, and on the last crder
warned counsel that future failure to comply may
result in sancticns, and counsel failed to comply
despite prior warnings.

(3) Appellants, throughcounsel GaryVictor Dubin,
file the instant Motion almost three weeks after
the last opening brief due date of May 21, 2014,
requestingtofilea lateopeningbrief forthwith,
indicating filing “on or before June 11, 2014"
because of the workload of counsel Gary Victor
Dubin, which, with variaticn in type of work, has
been a basis cof the three priocr requests for
extensions.

PE C33 at 1-2.

56. The ICA ordered Respondent to show cause within ten
days why he should not be sanctiocned for failing to file requests for
extensions of the opening brief deadline prior to the due date despite
two prior cauticns by the court and for failure to timely file the
opening brief. PE C33 at 3.

57. Respondent filed his Opening Brief on June 18, 2014.
PE C34.

58. On July 17, 2014, the ICA issued an Order impocsing
sanctions against Respondent for his conduct in CAAP-13-0004290. PE
C35. The ICA noted in its Order that the Respondent, in addition to

CAAP-13-004290, had been sanctioned in five prior cases for failing

to file the opening brief which resulted in three sanction orders,
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with the last two sanctions being for $150.00 each. See, PE C40, C41,
C42, C43, and C44. The ICA found that the Respondent failed to show
good cause why he should not be sancticned and imposeda $200.00 meonetary
sanction against Respondent. PE 35 at 2.

59. Respondent testified that he is an experienced
appellate attorney and stipulated that he is very familiar with the
appellate rules he had to follow. Tr. 11/14/17 at 264:7-19; 265:1-8;
and 272:9-12.

60. Respondent testified that when he receives an order
froman appellate court, he reads theorder. Tr. 11/14/17at292:19-24.

D. ODC No. 16-0-147 (Robert Andia, Complainant)

61. Robert K. Andia and Carmelita A. Andia, hereinafter
collectively referred to as the “Andias”, retained Respondent on or
about February 17, 2012, to provide a foreclosure defense against an
anticipated foreclosure action.

©2. Respondent had the Andias sign a written retainer
agreement prepared by his office. PE B3.

©63. There was no foreclosure action pending against the
Andias at the time they retained Respondent. Tr. 11/20/17 at 594:3.

64. The bank did not initiate a foreclosure action against
the Andias until about four months later. Tr. 11/20/17 at 594:10.

65. Mr. Andia does not know if Respondent did any work cn

their case during the first four months. Tr. 11/20/17 at 594:14.
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©66. The retainer agreement stated in 9 4 that “[i]ln
foreclosure caseswe are experimentingwithaminimumflat fee retainer,
subject to reevaluation as the case proceeds.” PE B3 at 1.

67. The Respondent’s retainer agreement provided that fees
for associate attorneys weould be billed to the Andias at “between $250
and $150 per hour”. PE B3 at 2, q 10.

68. Mr. Andia testified that he was told by Respondent that
the agreement was a flat fee agreement. Tr. 11/20/17 at 597:55-19.

$9. Respondent agreed that his retainer agreement did not
trump the rules of professional conduct. Tr. 11/27/17 at 1290:24.

70. Respondent agreed that he was in an attorney client
relationship with the Andias after he signed thelr retainer agreement.
Tr. 11/27/17 at 1293:5.

71. The Andias paid Respondent the agreed upon retainer
of $16,500.00 on February 23, 2012, which was deposited into the
Respondent’s CTA on February 27, 2012. Tr. 11/20/17 at 598:9-13; Tr.
11/21/17 at 768:12; and PE Bl.

72. Mr. Andia testified that they never agreed to change
the agreement froma flat feeagreement after itwassigned. Tr.11/20/17
at 601:14. He also testified that they never agreed to pay for
associate’s time at $385.00 an hour at any time after he signed the
agreement on February 17, 2012. Tr. 11/20/17 at 601:17.

73. Mr. Andia testified that the Respondent never made any
changes to their retainer agreement either verbally or in writing.

Tr. 11/20/17 at 614:1-4.
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74. Respondent initially assigned his associate, Andrew
Goff (“"Goff”) to work on the Andias’ case.

75. Goff worked as an associate at the Respondent’s cffice
from 2011 into 2015, when he left the Respondent to work at the Hawaiil

Attorney General’s Office. Tr. 11/20/17 at 485:19-25; and 486:16.

7¢. Goffwaslicensedtopractice lawinHawaii onMarch 21,
2011. PE 8.
77. Geoff was never awarded loadstar fees at the rate of

$385.00 an hour from any court during the time he worked at the
Respondent’s office. Tr. 11/20/17 at 493:2.

78. Goff was never lead trial counsel in any case inCircuilt
Court or the U.S. District Court for the District of Hawali during
the time he worked for the Respondent. Tr.11/20/17 at 493:18-24.

79. Goff testified that while he worked for the Respendent,
invoiceswerepreparedonlyinasmall percentageof cases. Tr.11/20/17
at 496:10-14.

830. Richard Forrester (“Forrester”) worked as an associate
at the Respondent’soffice from2012to2016. Tr.11/20/17at536:16-17.

81. He was assigned to the Andias’ case after Goff left
the Respondent’s office. Tr. 11/20/17 at 539:8.

82. Forrester graduated from law school in 2011. Tr.
11/20/17 at 535:10-11. He was not admitted to the Hawaii bar until

November 5, 2012. Tr. 11/20/17 at 6-7; and PE B9.
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83. Forrester testified that he was never awarded loadstar
feesbyanyHawal ‘i courtbetween2012and2015. Tr.11/20/17at578:2-11.
He alsc testified that he was never awarded loadstar fees by any Hawai ‘1
court at the rate of $385.00 an hour for the period 2012 through 2015.
Tr. 11/20/17 at 578:23-579:2.

84. Forrester never tried a case in any Hawal‘i circuit
court or before the United States District Ccurt for the District of
Hawaii during the time he worked for the Respondent. Tr. 11/20/17
at 579:3-10.

85. Forrester testified that the settlement check was to
be paid to the Andias under the terms of the Settlement Agreement and
Release dated October 5, 2015. PE B24; Tr. 11/20/17 at 566:16-24.

86. The Andias agreed that the settlement would be paid
to them and not Respondent. Tr. 11/20/17 at 615:12-23.

87. Mr. Andia testified that the Andias agreed as part of
the settlement to pay the settlement proceeds to thelr servicer tc
cure arrearages owed to the servicer. Tr. 11/20/17 at 609:7-23; and
617:1-11; and 11/21/17 at 789:22-790:5.

88. The Respondent never read the Andias’ settlement
agreement. Tr. 11/27/17 at 1243:19-24.

89. The Respondent agreed that the Bank of America was to
pay the Andias the $132,000.00 under their settlement agreement. Tr.
11/27/17 at 1313:25.

90. Forrester testified that the Andias’ signatures on the

back of the check dated October 26, 2015, were not the same as the
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Andias’ notarized signatures on the Settlement Agreement and Release
dated October 5, 2015. Tr. 11/20/17 at 573:12 and 573:23.

91. Mr. Andia testified that the Respondent attempted to
make the endorsements on the check appear as though two different
individuals had signed his wife and his names on the settlement check.
Tr. 11/21/17 at 800:15-801:8.

92. Respondent admitted that he received the Andias’
settlement check on November 3, 2013, filled out a deposit slip and
deposited it the same day at 2:48 p.m. Tr. 11/27/17 at 1260:4; 1266:20;
1274:2-7; and 1274:8-10; and PE B6.

93. Respondent admitted that he signed the Andias’
signatures on the back of the October 26, 2013 settlement check and
deposited it into his CTA on November 3, 2013, withcut neotifying the
Andias. Tr. 11/20/17 at 572:5-7; Tr. 11/22/17 at 1067:20-24;
1072:5-10; 1072:13-16; and 1087:1-6; and PE B6.

94. Nelther the Respondent nor Forrester told the Andias
that they had received the Andias’ settlement check on November 3,
2015. Tr. 11/20/17 at 550:5-11; and 564:25-565:7; and Tr. 11/21/17
at 806:1-8.

95. Respondent did not have the Andias’ consent to endorse
their settlement check for themor deposit it intohisCTA. Tr.11/20/17
at 634:10-635:7; and 635:15.

96. If Mr. Andia knew that Respondent was geing to deposit
the settlement check and withdraw money from it, he would not have

agreed to settle. Tr. 11/20/17 at 634:10-635:7; and 643:11-15.
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a7, On November 7, 2015, Respondent sent a letter to the
Andias. PE B7.

98. Respondent enclosed an undated invoice in which he
claimed attorneys’ fees and costs of §78,202.87 for services and costs
allegedly rendered between February 17, 2012 through November &, 2015,
less the Andias’ retainer of 516, 500.00, fcor a net payable to Respondent
of $61,702.87, representing 47% of the Andias’ entire settlement. PE
B7A at 4.

99. Respondent retained an additiocnal $8,000.00 on top of
the $61,702.87 to “replenish retainer” ever though he already informed
Mr. Andiathat hewouldn’tdoany furtherworkonhiscaseasof November 6,
201%. PE B7A at 4.

100. After deducting his claimed fees and costs and the
additional “retainer”, the Respondent sent the Andias a check for
$62,297.12 as their share of the settlement. PE B7B.

101. Respondent claimed that his payment to the Andias was
“very generous of him”. Tr. 11/22/17 at 1097:10-16.

102. According tothe Respondent’s invoice, he had exhausted
the Andias’ retalner within the first eight days of billings. Tr.
11/21/17 at 734:6-20. Yet the Respondent never asked the Andias to
replenish their retainer during the entire time he represented them.
Tr. 11/21/17 at 733:9-12.

103. Respondent never gave the Andias an opportunity to

review his invoice before sending them his letter c¢n November 7, 2015.
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Tr.11/20/17at647:1; Tr. 11/21/17at900:10-20; 906:18-22;1094:15-24;
and 1095:8-13; and PE Bl6.

104. Respcendent claimed that he could, under the Rules of
Professional Responsibility, propose any distribution of their
settlement funds to the Andias that he wanted to. Tr. 11/21/17 at
1095:19-24.

105. Prior to sending them an invoice on Ncovember 7, 2015,
Respondent had never notified the Andias that he had taken any money
out of their CTA account. Tr. 11/21/17 at 1106:11-22.

106. After he received Respondent’s inveoice, Mr. Andia
reviewed it and fcound a number of discrepancies and irregularities.
Tr. 11/20/17 at 647:8.

107. In an email dated December 15, 2015, Mr. &ndia informed
Respondent that he was disputing charges contained in his invoice.
PE B18.

108. Mr. Andia testified that they agreed under the 2012
retainer agreement to compensate Respondent for his associates’ time
at the rate of $250 to $150 an hour, yet the Respondent’s invoice billed
out associates, specifically Goff and Forrester, at the rate of $385.00
per hour from the beginning of their representation in 2012 through
2015. Tr. 11/20/17 at 649:19-650:18.

109. Respondent’s invcoice charged the Andias $385.00 an hour
for Forrester’s time from February 22, 2012 through August 30, 2C12Z,
even though Forrester was not admitted to practice law in Hawai‘i at

that time. PE 7-A at 1.
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110. Respondent’s invoice overcharged the Andias for Goff’s
and Forrester’s services by $19,885.00, after calculating the total
number of hours attributed to Goff and Forrester at $250.00 an hour,
the highest agreed upon rate for associates. Tr. 11/20/17 at
651:25-652:22; and 652:24-25; and PE B1l8.

111. Despite attempts by Mr. Andia to get Respondent to repay
these overcharges, Respondent failed todoso. Tr. 11/20/17 at 674:25.
Respondent instead threatened to add additional charges te his invoice
or tried to negetiate with Mr. Andia to avoid having to pay him back
for the overcharges. PE 19, 20, 21, 22, 23,

112. Mr. Andia had to contact opposing counsel, Patricila
McHenry {(“McHenry”), to get a ceopy ©f the settlement check because
Respondent would not give it to him. Tr. 11/20/17 at 682:4-7.

113. Respondent told Mr. Andia in a November 6, 2015 emaill
that he was not the “Hawaii Legal Aid Scciety”. PE Bl2.

114. In the same November 6, 2015 email, Respondent advised
Mr. Andia that he was immediately stopping work on his case and that
he should look for replacement counsel immediately. PE Bl2.

115. Respondent told Mr. Andia in a November 6, 2015 email
to “[s]top making a complete ass out of yourself.” PE Bl4.

116. Respondent testified that he didn’t even remember the
Andias. Tr. 11/21/17 at 1107:21-24.

117. In response to an email froem the Respondent on

December 23, 2015, Mr. Andia replied in part as follows:
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[Dubin] €. I went over the invoice with you
beforehand and in my office vyou wvoiced no
objections once I answered your guestions, yet
you now complain with hyperkbole and threats.

[Andial] This is a flat lie. Youdidnot go over

the invoice with me “beforehand”. Ycu sent me

the invoice by mail after you received and cashed

a check made out to Carmelita and I. In fact,

vou would not provide me with an invoice until

after you cashed the check made out to us, even

though I had requested the invoice weeks prior.

I brcught the discrepancies to your attention when

I pickedupmy files. I walteduntil then because

you were still withholding $8,000 of ours and I

didn't trust you to pay me if I brought up the

discrepancies to your attention.
PE B23.

118. Respondent sent an email to opposing counsel, McHenry,
on January 12, 2016, in which he complained that Mr. Andia was looking
for every way to cause trouble and defame him. PE B34. In the same

email, Respondent disclosed confidential attorney-ciient
communications to McHenry.

119. Mr. Andia had never consented verbally or in writing
for the Respondent to disclose confidential attorney-client
communications to McHenry. Tr. 11/20/17 at 682:2-25.

120. The settlement resolved the Andias’ counterclaim.
However, it did not resclve the foreclosure action against the Andias.
Tr. 11/27/17 at 1325:13.

121. At the beginning of the hearing on November 20, 2017,
and before Mr. Andia testified that day, Respondent’s cocunsel

represented to the Hearing Officer that he wouldbe filing a defamation
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lawsuit against Mr. Andia. Tr. 11/20/17 at 418:14-419:3.
Respondent’s counsel further represented that he was making such
disclosure “so that [Mr. Andia’s] fully aware if he is gcing to show
up in these proceedings that what he says here may be used elsewhere
and sc he might want to consider whether he will appear alone or not.”
Id. at 418:14-19.

E. ODC 16-0-326 {(ROBERT KERN COMPLAINANT)
Washington Bankruptcy Action

122. On December 23, 2105, the Respondent and Michael E.
Harkey (“Harkey”) entered into a retainer agreement. PE D1. Harkey
agreed to hire the Respondent and pay him a $16,753.91 retainer. Id.
at 3.

123. Under the terms of the retainer, the Respondent was
to “[rleview of Existing Litigation in Client’s cases 1in Bankruptcy
Court, WesternDistrictofWashingtonStateandinUnitedStatesDistrict
Court, Las Vegas, Nevada, and Client’s related loans for the purpocse
of preparing a litigation plan for Client.” PE D1 at 3.

124. On January 3, 2016, Harkey and Respondent entered into
a second retainer agreement. PE D2. Harkey agreed to pay Respondent
a $28,272.24 retainer. Id. at 3.

125. Under the terms of the second retainer, the Respondent
was to conduct a “[r]eview of Existing Litigaticn in Client’s cases
in Bankruptcy Court, Western District of Washington State and in United

States District Court, Las Vegas, Nevada, and Client’s related loans
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for the purpose of preparing a litigation plan for Client and filing
lawsuits.” PE D2 at 3.

126. On January 15, 2016, Respondent filed a Declaration
in the Washington Bankruptcy case in suppoert of Harkey’s request for
an extension of time which consisted of four numbered paragraphs on
a singlepage. PED3. InhisDeclaration, Respondent represented that
he had been retained by Harkey and “could make a contribution tc this
Court’s understanding of the jurisdictional issue under review and
prepare a Second Amended Complaint accordingly.” Id. at 3 of 10.

127. At the time he submitted his Declaration in the
Washington Bankruptcy case, the Respondent was not admitted to practice
law in that court. Tr. 11/22/17 at 1125:12-19; and PE D32 at 2.

128. On January 22, 2016, the Washington Bankruptcy case
was dismissed by the Judge, sevendays after Dubin filed his Declaration
on January 15, 2017. Tr. 11/22/17 at 1126:24-1127:15; and PE D4.

129. TheRespondent sent Harkey a text message on January 23,
2016, 1informinghimthat the Bankruptcy Judge dismissed his adversary
proceeding saying that he gave him enough time. PE D5.

130. Harkey wired $20,000.00 into the Respondent’s CTA cn
January 25, 2016. Tr. 11/22/17 at 1143:7; PE D6; and PE D7.

Las Vegas Action

131. Respondent attempted to have Harkey execute a third
retainer agreement for the purpose of representing Harkey in a pending

case in the U.S. Dist. Ccurt for the District of Nevada, Harkey v.
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IS Bank, N.A., Case No. 2:14-cv-00177-REFB-GWE (“Las Vegas action”).

PE D8 at 3.

132. In the third retainer agreement, Respondent set the
fee at $100,000.00 with an initial retainer of $25,000.00 which was
already paidby Harkeycon Aprii l, 2016. PED8at 3. The thirdretainer
agreement doesnot mention or account for the initial $20,000.00 already
paid to Respondent by Harkey. Id.

133. Harkey never signed and returned the third retainer
to Respondent. Tr. 11/22/17 at 1155:20-22.

134. Harkey did pay Respondent the $25,000.00 noted in the
third retainer agreement on April 1, 2016. PE D7.

135. OnApril 21, 2016, Respondent fileda Verified Petition
seeking leave to appear pro hac vice in the Las Vegas action. PE D9.

136. He also filed a Verified Petition seeking to have his
assoclate, Frederick John Arensmeyer, admitted pro hac vice in the
Las Vegas action. PE D10,

137. On April 27, 2016, six days later, Harkey’s Las Vegas
counsel, Richard Segerblom, filed a Mction to Withdraw Petitions for
Pro Hac Vice in the Las Vegas action. PE D11.

138, The Order Granting the Motion to Withdraw Petitions
was granted on May 2, 2016. PE D12 at 2.

Robert Kern’s Complaint Seeking an Accounting From
Respondent.

-20-



139. On May 25, 2016, Harkey hired a Las Vegas attorney,
Ropbert Kern (“Kern”), to pursue an accounting and return of the unearned
balance of the $45,000.00 in retainers he had pald Respondent.

140. Kern first contacted Respondent on May 31, 2016. Tr.
11/22/17 at 953:11; and PE D13. He asked the Respondent to contact
him if he had any guestions. PE D13.

141. Despite numerous assurances from the Respondent that
he would produce the accounting as requested by Kern, no accounting
was forthcoming.

142. After trying for over two months te get the Respondent
to comply with his requests, Kern advised the Respondent on August
9, 2016, that if Respondent did nct produce the requested accounting
by August 12, 2016, he would have no choice but to report the matter
to the Office of Disciplinary Counsel. Tr. 11/22/17 at 963:21-962:2;
and PE D20.

143. By August 30, 2016, Kern had exchanged a total of 15
emalls with the Respondent regarding Kern’s reguest for an accounting.
Tr. 11/28/17 at 1463:23-1464:2; and PE D13-27.

144, Kern’s August 31, 2016 complaint was filed with the
Petitioner on September 2, 2016. PE D28. As part of his complaint,
Kern attached a written authorization signed by Harkey. Id.

145. Respondent admitted that he never provided Kern with
the requested accounting. Tr. 11/22/17 at 1170:4-8.

146. Respondent prepared an invoice in April 2017, after

the petiticn in this matter was filed on January 4, 2017. DBF 1.
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Respondent claimed that he prepared the invoice after he received a
letter from a bankruptcy attorney in Minnesocta, Kennsth Edstrom
(“Edstrom”}, on April 18, 2017. Tr. 11/28/17 at 1421:23-25.

147. Although Respondent claimed to have sent the Harkey
invoice to Edstrom sometime after April 2017, he admitted that he has
never sent the Harkey invoice to Kern. Tr. 11/27/16 at 1451:2.

Misapprcpriation

148. Adding the charges between December 22, 2015%, and
February 19, 2016, Respondent’sinveicereflectsthat he hadpurportedly
rendered services to Harkey amounting to $146,650.00. RE 1.

14%. The next billable event on the Respondent’s invoice
after February 19, 2016, occurred on March 11, 2016. Tr. 11/28/17
at 1472:17; and RE 1.

150. According to the Respondent’s Client Trust Log, he
withdrew the entire amount of Harkey’s initial retainer of $20,000.00
on March 7, 2016. PE D7.

151. At the time he withdrew the 3520,000.00 from Harkey’s
CTA, the Respondent had not earned the full amount of the retainer.

152. This resulted in the Respondent withdrawing $3,350.00
in unearned fees from Harkey’s CTA as of March 7, 2016.

153. Respondent never notified Harkey that he had withdrawn
all of his initial retainer cn March 7, 2016, even though he had not
earned it.

154. Respondent withdrew the balance of Harkey’s retainer

on April 18, 2016, without notifying Harkey. PE D7.
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Failure to Cooperate with ODC

153. On September 8, 2016, ODC Investigator George Elerick
(“Elerick”) forwarded a copy cf Kern’s complaint to the Respondent
and asked him for his response by Friday, September 21, 2016. Tr.
11/20/17 at 426:23-427:3; and 431:11-25%; and PE E3.

154. On September 23, 2016, the Respondent responded to
Mr. Elerick but did net provide an accounting to him or Kern. PE D29.

155. Respondent did provide Mr. Elerickwitha “Client Trust
Log” reflecting that he withdrew Harkey’s $20,000.00 retainer from
hisCTAonMarch 7, 2016, andthat he removedHarkey” s $25,000.00 retainer
from his CTA on April 18, 2016. PE 29.

156. On October 3, 2016, Mr. Elerick sent a letter to
Respondent which was hand-delivered to his office. Tr. 11/20/17 at
435:1-436:5; and PE D30.

157. Mr. Elerick asked the Respondent tc produce four items
including, but not limited to, “a copy of any billing or accounting
or other correspondence you provided to Michael Harkey or Rcbert Kern
or anyone else . . . that detailed the work you did for Michael Harkey.”
PE D30 at 1-2. Mr. Elerick regquested a response by October 13, 2016.

158. Respondent never responded to Mr. Elerick’'s request
of Octcber 3, 2016. Tr. 11/20/17 at 436:4-6.

159. In an QOctober 7, 2016 letter received on Octcber 13,
2016, Respondent wrote to Mr. Elerick reguesting an extension to

respond to his October 3, 2016 request to October 24, 2016. PE D31.
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16C. Respondent failed toprovide the requested information
by Cctober 24, 2016 prompting Mr. Elerick to follow up with him. Tr.
11/20/17 at 438:21-439:2. Respondent failed to produce the requested
information to Mr. Elerick, including the accounting. Id.

163i. According te Mr. Elerick, the Respondent failed to
cooperate by providing himwith the requested information he had asked
for. Tr. 11/20/17 at 443:3-6.

E. PRIOR DISCIPLINARY OFFENSES

162. Respondent stipulated to the entryof a Public Reproval
before the State Bar Court of the State Bar of California on or about

December 7, 1999, stemming from his convicticn in U.S. v. Dubin, CR

93-01434 MLR 0l. PE El.

163. Respondent received an Informal Admonition on May 7,
2004 from Petitioner in ODC 7031, Myron W. Serbay, Jr., Complainant
(“obC 7031"). PE E2.

164. Respondent’s conduct in ODC 7021 violated HRPC 8.1 (a
lawyer in ccnnection with a disciplinary matter shall not knowingly
fail to respond to & lawful demand for information from a disciplinary
authority); HRPC 8.4(d) (it is professional misconduct for a lawyer
to fail to cooperate during the course of an ethics investigation cr
disciplinary proceedings); and HRPC 8.4(a) (it 1s professional
misconduct for a lawyer to violate or attempt to violate the rules
of professional conduct, knowingly assist or induce another to do so,

or do so through the acts of another). PE E2 at 2.
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III. CONCLUSICNS OF LAW

The following Conclusions of Law are established by clear
and convincing evidence:

165, Determining the appropriate level of discipline
reguires consideration of the ABA Standards for Imposing Lawyer

Sanctions (2015) (“ABAStandards”). SeeQfficeofDisciplinaryCounsel

v. Au, 107 Haw. 327, 341, 113 P.3d 203, 217 (2005). In Au, the Hawal'l

Supreme Court cited Office of Disciplinary Counsel v. Lau, 79 Haw.

201, 206, 900 p.2d 777, 782 (1995) for the proposition that “{t]he
ABA Standards are a useful reference when determining disciplinary
sanctions.” Au at 341, 217.

166. The following factors should be considered when

imposing a sanction after a finding of lawyer misconduct:

a. the duty violated;
b. the lawyer’s mental state;
C. the potential cor actual injury caused by the lawyer’'s

misconduct; and

d. the exlstence of aggravating or mitigating
circumstances.

ABA Standards, § 3.0 at 113.

A. DUTIES VIOLATED

Failure tc Preserve the Client’s Property

167. By failing to comply with Kern’s request for an
accounting of the $45,000.00 Harkey paid to Respondent, Respondent
viclatedHRPC1.15(d) (uponrequestbytheclient, a lawyershallpromptly

render a full accounting regarding such property).
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1e8. By withdrawing the $20,000.00 balance o©f Harkey’'s
client funds from his CTA on March 7, 2016, without earning all of
it, Respondent violated HRPC 1.15(a) (client funds shall not be
misappropriated for the lawyer’s cwn use or benefit). See Office of

Disciplinary Counsel v. Agard, SCAD-12-00001034, 2013 LEXIS 50

(2013) (attorney allowed the balance in the account to fall below the
sum covered by the depcsited client funds, thereby misappropriating

client funds); and Edwards v. State Bar, 52 Cal. 3d 28, 37, 276 Cal.

Rptr. 153, 158-59, 801 P.2d 396, 401-02 (1990) { evidence that thebalance
inatrustaccount fellbelowthe amount creditedtoaclientissufficient
to support a finding of willful misappropriation).

169. By failingtoinformHarkeyor Kernthat he hadwithdrawn
atl of Harkey’s $45,000.00 from his CTA, Respondent violated HRPC
1.15(d) (a lawyer shall promptly notify the client upon disbursing
funds in which the client has an interest).

Lack of Diligence

170. By not immediately informing his clients, the Andias,
that their settlement check was received by Respondent, Respondent
violated HRPC 1.4(a) (3) (a lawyer shall keep the client reasonably
informed about the status of the matter}.

171. By failing to provide his clients, the Andias, with
an invcice in over three and one-half years from February 2012 until
November 2015, Respondent viclated HRPC 1.4 (a) (3) (a lawyer shall keep

the client reasonably informed about the status cf the matter).
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172. By failing to promptly provide an accounting to Kern
of Harkey’s $45,000.00 as reguested, Respondent vioclated HRPC
1.4(a) (4} (a lawyer shall promptly comply with reasonable requests for
information) .

173. By failing to tell his client or his client’s agents
that the client’s $45,000.00 retainer had all been removed from his
CTA on or before April 18, 2016, Respcondent violated HRPC 1.4 1(a) (3) (a
lawyer shall keep the client reasonably informed about the status of
the matter}.

Lack of Competence

174. In the ICAmatter, by repeatedly failing to timely file
briefs and other documents, and repeatedly failing to comply with the
rules governing brief preparatiocn, Respondent viclated HRPC 1.1 (pre-
and post-2014 HRPC versions) (a lawyer shall provide competent
representation to a clientj.

Lack of Candor

175. In the DCCA matter, Respondent failed to disclose
material infermation on his licensing application and violated HRPC
8.4 (c) (pre-2014 version) (it is professional misconduct for a lawyer
to engage in conduct 1involving dishonesty, fraud, deceit or
misrepresentation).

176. By signing the Andias’ names on their settlement check
without their permission, Respondent violated HRPC 8.4 {c) (a lawyer
shall not engage in dishonesty, fraud, deceit or misrepresentation).

Attorney Griev. Comm’n of Md. v. Gisriel, 409 Md. 331, 383, 974 A.2d
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331, 361 {2009) (a lawyer's ccnduct in forging his client’s signature

was disheonest, deceitful, and criminal); In Re Burtecn, 274 Ga. 319,

553 S.E.2d 579 (2001); Silver v. State Bar of California, 13 Cal. 3d

134, 144, 528 P.2d 1157, 1163 (1974} {an attorney who endorses the name
of a client on a settlement check without authorization engages in

serious misconduct); and Restatement (Third) of the Law Governing

Lawyers, § 21, cmt. e at 177.

177. By billing an hourly rate for his assoclates that
exceeded the agreed upon rate with the Andias, without obtaining thelr
consent to do so, and exceeded a reasonable rate for recently admitted
attorneys, Respondent viclated HRPC 8.4 (c) (a lawyer shall not engage
in dishonesty, fraud, deceit or misrepresentation) and HRPC 1.5(a} (a
lawyer shall not collect an unreasonable fee).

178. By failing te inform the Andias that the heourly rate
had changed, Respondent violated HRPC 1.5(b) (any changes in the basis
or the rates of the fee or expenses shall alsc be communicated to the
client).

When amodified fee arrangement is proposed, Rule
1.4(b) reinforces the obligations under 1.5(b)
to communicate the scope of the representation
and the basis or rate of the fee and expenses to
the client in a timely manner. Rule 1.4 (b)
provides that a lawyer shall explain a matter to
the extent reasonably necessary to permit the
client to make informed decisions regarding the
representation. An explanation of the lawyer's
proposed modification of a fee arrangement,
including the advice that theclient need not agree
to pay themodified fee to have the lawyer continue
the representation, is necessary to enable the
client to make an informed decision about the
client’'s ability and willingness to pay the
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modified fee for continual representation.
[Emphasis added.]

ABACommittesonEthics & Profiessional Responsibility, Formal Op. 11-458
(2011), at 2 (changing fee arrangements during representation).

Failure to Maintain Integrity

179. In the DCCA matter, Respondent failed to disclose
material information on his licensing application and violated HRPC
8.4 (c) (pre-2014 version) (alawyer shall not engage indishonesty, fraud,
deceit or misrepresentation).

180. By signing the Andias’ names on their settlement check
without their permission, Respondent viclated HRPC 8.4 (c} (a lawyer
shall not engage in dishonesty, fraud, deceit or misrepresentation).

181. By charging the Andias an hourly rate that exceeded
his agreement with the Andias, Respondent viclated HRPC 8.4 (c) (a lawyer
shall not engage in dishonesty, fraud, deceit or misrepresentation).

Violations of Other Duties Owed as a Professicnal

182. By billing an hourly rate that exceeded his agreement
with the Andias, and which exceeded a reasconable rate for recently
admitted attcocrneys, Respondent viclated HRPC 1.5(a) (a lawyer shall
not collect an unreasonable fee).

183. By failing to inform the Andias that the hourly rate
had changed, Respondent viclated HRPC 1.5 (b) (any changes in the basis
or the rates of the fee or expenses shall also be communicated to the
client).

Abuse of the Legal Process
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184. In the ICAmatter, by repeatedly failing to timely file
briefs and cother documents, and repesatedly failing to comply with
reguirements for brief preparation, Respondent violated HRPC 3.4 (e) (a
lawyer shall not kncwingly discbey an obligation under the rules of
atribunal); HRPC 3.2 (a lawyer shall make reascnableefforts toexpedite
litigaticn consistent with the legitimate interests of the clients);
and HRPC 3.1 (a lawyer shall not brirg ¢r defend a proceeding, or assert
or controvert an issue therein, unless there is a basis which is not
frivelous).

185, In the Kern matter, by failing to respond to gquestions
3 and 4, requested by Mr. Elerick in his letter dated October 3, 3016,
Respondent violated HRFC 8.4 (g) (it is professional misconduct for a
lawyer to <fail to ccoperate during the course of an ethics
investigation).

Violations of Pre-2014 HRCP

186. When Respondent violated the pre-2014 version of the
HRPC, heviolatedHRPC 8.4 {a) (it isprofessional miscenduct for a lawyer
violate or attempt to violate the rules of professional conduct).

B. RESPONDENT'S MENTAL STATE

Respondent acted “knowingly” or “intentionally” at all times

relevant hereto.1

: Respondent acted willfully and intentionally when he took a check

made payable to the Andias, signed their names to it without their
knowledge or consent and deposited it in his CTA. See, Gisriel, supra
at 409 Md. 388, 974 A. 2d 364-65.
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187. Under the ARA Standards, “intent” is defined as ™.
the conscicus chjective or purpose to accomplish a particular result”.
ABA Standards at xxi.

188. “Knowingly” is defined as “the conscious awareness of
the nature or attendant circumstances of the conduct but without the
conscious objective or purpose to accomplish a particular result”.

189. According to the ABA/BNA Lawyer’s Manual on
Professional Misconduct, "Model Rule l1.150on its facemakesmishandling
of client funds a strict liability offense, since intent and harm to
the client are not elements of the violation.” ABA/BNA Lawyer’s Manual
on Professional Misconduct, at 45:502. While Respondent’s state of
mind is not an issue for IOLTA violations, Respondent acted knowingly
when he committed the IOLTA viclations.

C. ACTUAL OR POTENTIAL INJURY

190. The Andias and Kern’s client Harkey sustained actual
injuryasaresultofRespondent'sknowingandintentionalmisconduct.2
191. Inthe ICAmatter, the injurywas tothe judicial system.
In the DCCA matter, the injury was to the public and the profession.
192. The ABA Standards define “injury” much broader then

AN

injury only to a client. “Injury” may be harm to a client,
the public, the legal system, or the profession which results from

a lawyer’s misconduct”. ABA Standards, at =xxi.

2 Respondent’ s misappropriation of unearned funds in Harkey’s account
even for a short period caused Harkey actual injury. Miss. Bar v.
Ogletree, 226 So. 3d 79, 84 (2015) {(a client’s loss of use of the funds
for even a short time gives rise to an actual injury)
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193. Respondent’sconduct causedactual andpotential injury

to the public and the legal system. Office of Disciplinary Counsel

v. Au, 107 Haw. 327, 344, 113 P.3d 203, 220 {2005} (an aticrney’s
misconduct did not appear to have caused harm toe his clients, but it
did seriously harm the integrity of the legal system).

IV. DISBARMENT IS THE PRESUMPTIVE DISCIPLINE UNDER THE ABA STANDARDS

Without taking into account the aggravating and mitigating
factors, the following sanctions apply to the specific duty breached
by Respondent:

Failure to Preserve Client Funds

194. Respondent failed to account to his client Harkey for
his client funds, disbursed client funds without notifying Harkey,
and misappropriated Harkey’s unearned client funds to Respondent’s
ownuse andbenefit, therebycausingactual harmtcHarkey. ABAStandard
4.11 applies:

4,11 Disbarment is generally apprcpriate when a

lawyer converts client property and causes injury

or potential injury tc a client.

Absent strong mitigating factors, misappropriation of the funds of

a client viclates the most basic rule of professional responsibility

and requires the severest disciplinaryaction. Officeof Disciplinary

Counsel v. Ragasa, No. 25005, 2002 Haw. LEXIS 352 (Haw. June 3, 2002).

Respondent’s Lack of Diligence

195. Respondent knowingly engaged inapatterncfmisconduct
when he failed to communicate with the Andias about their settlement

check and tc keep them reasonably informed about the status of their
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case, and failed to comply with Kern’s reascnable requests that he
account to Harkey, causing serious or potentially seriocus injury to
his clients. ABA Standards 4.41 and 4.42 apply:

4.41 Disbarment isgenerallyappropriatewhen. . .
(b) a lawyer knowingly fails to perform services
for a client and causes serious or potentially
sericus injury toaclient; or (c) a lawyer engages
in a pattern of neglect with respect to client
matters and causes serious or potentially serious
injury tc a client.

4.472 Suspension is generally appropriate when:
{a) a lawyer knowingly fails to perform services
for a client and causes injury or potential injury

to a client, or

(b) a lawyer engages in a pattern of neglect causes
injury or petential injury to a client.

Respondent’s Lack of Competence

196. Respondent’s repeated failures and pattern of
misconduct in ignoring appeliate court’s rules for filing and brief
preparaticon calls for the following presumptive discipline:

4.51 Disbarment is generally appropriate when a
lawyer’s cecurse of conduct demonstrates that the
lawyer does not understand the most fundamental
legal doctrines or procedures, and the lawyer’s
conduct causes injury or potential injury to a
client.

Respondent’s Lack of Candor

197. Respondent lacked candor when he failed to discloese
material information on his licensing application to the DCCA, signed
the Andias’ names on the back of their settlement check without their
knowledge or consent, billed the Andias an excessive hourly rate for

assoclates inviolation of his retainer agreement with them, and failed
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to informthemand obtain thelr consent to change the rate for associates
under their retainer agreement. Diskbarment 1s the presumptive
discipline:

4.61 Disbarment is generally appropriate when a

lawyer knowingly deceivesaclient with the intent

to benefit the lawyer or another, and causes

serious injury or potentially sericus injury to

a client.

Respondent’s Failure to Maintain Perscnal Intergity

198. Respondent failed to maintain his personal integrity
when he intenticnally did ncot disclose material information in his
DCCRapplication, signed the Andias’ names tc a settlement checkwithout
their knowledge or consent, billed the Andias an excessive hourly rate
for associates in violation of his retainer agreement with them, and
failed to inform them and obtain thelr consent to change the rate for
associates under their retainer agreement. Respondent’s misconduct
reflects adversely on his fitness to practice. The presumptive
discipline is disbarment:

5.11 Disbarment is generally appropriate when:

* * *

(b) a lawyer engages 1in any other intentional
conduct involving dishonesty, fraud, deceit, or
misrepresentation that seriously adversely
reflects on the lawyer’s fitness toc practice.

Respondent’s Abuse of Legal Process

199. In the ICA matter, Respondent repeatedly failed to
timely file briefs and other documents, and repeatedly failed to comply
with requirements for brief preparation, thereby knowingly disobeying

obligations under the court rules, failed to make reasonable efforts
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toexpedite litigation, and asserted frivelcous grounds for extensions.
Inthe Kernmatter, Respondent failed tocooperate inthe investigation.
Disbarment or suspension is the presumptive discipline:

6.21 Disbarment is generally appropriate when a
lawyer knowingly violates a court order or rule
with the intent to cbtain a benefit for the lawyer
or another, and causes seriocus injury or
potentially serious injury to a party or causes
serious or pectentially serious interference with
a legal proceeding.

6.22 Suspension is generally appropriate when a
lawyer knows that he or she is violating a ccurt
order or rule, and causes injury or pctential
injury to a client c¢r a party, or causes
interference or potential interference with a
legal proceeding.

V. AGGRAVATING FACTORS

The following factors in aggravation were proven by clear
and convincing evidence:

200. Prior Disciplinary Offenses. ABA Standard 9.22(a}).

Respondent’s pricr discipline in Hawaii and California are

prior disciplinary offenses. Office of Disciplinary Counsel v.

Songstad, SCAD-13-0057, 2013 Haw. LEXIS 138 (Haw. April 17, 2013) (clear
and convincing evidence of apriordisciplinary recordevincing similar

misconduct was an aggravating factor); Office of Disciplinary Counsel

v. Smith, SCAD-15-0785, 201¢ Haw. LEXIS 213 (Haw. September 9,
2016) (pricr disciplinary matters 1in attorney’s record were an
aggravating factor)}.

201. Dishonest or Selfish Motive. ABA Standards 9.22(b).

By signing his DCCA application attesting that the answers

and representations were true and correct when they were not; by
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repeatedlydisregardingnotices fromthe ICAtocomplywiththeappeliate
rules; by signing the Andias’ settlement check without the knowledge
or consent of the Andias, and billing them excessive fees in violation
of his agreement with them; and by misappropriating Harkey’s unearned
funds and failing to promptly account to him for the $45,000.00 he
paid Respondent, Respondent acted dishonestlycrwithaselfishmotive.

202. A Pattern of Misconduct. ABA Standards 9.22(c).

Respondent engaged in a pattern of similar misconduct as
evidencedbyhis 2004 Informal Admonitionof knowingly failingtorespond
to a lawful demand for information from a disciplinary authority and
in failing to cooperate during the course of an ethics investigation

or disciplinary proceedings by the Disciplinary Board. ABA Standards

3

9.22(c). Office of Disciplinary Counsel v. Mujtabaa, SCAD-14-0799,

2014 Haw. LEXIS 197 (Haw. June 24, 2014) (apattern of similar misconduct
between two disciplinary matters was an aggravating factor).

203. Multiple Offenses. ABA Standards 9.22(d).

Respondent committed multiple violations of the HRPC.

204, Bad Faith Obstruction of the Disciplinary Proceeding.

ARBA Standard 9.22(g).

In the Kern complaint, Respondent intentionally engaged in
a bad faith obstruction of the disciplinary proceeding by failing to
produce the accounting requested by CDC Inv. Elerick despite repeated

requests to do so.

When evidence demonstrares repeated instances of similar misconduct, courts have
held that the aggravating factor of “a pattern of misconduct” may be established
under Standard %9.22{c¢}). ABA Standards at 426.
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205. Refusal toAcknowledgeWrongful Nature of Conduct. ABA

Standard 9.22(qg).

Respondent has consistently failed and refused to
acknowledge the wrongful nature of his conduct in any of the four
complaints which comprise the Petition in this matter.

206. Substantial Experience in the Practice of Law. ABA

Standard 2.22(i).
Respondent was admitted to the Hawai’i bar on October 15,
1982.

VI. MITIGATING FACTORS

207. BRespondent falled to prove any mitigating factors by
clear and convincing evidence.
VII. CONCLUSION

208. Having committed multiple violaticns of the Hawai‘i
Rules of Professional Conduct, the appropriate level of discipline
in this case is dictated by the Respcndent’s mest serious as the
discipline necessary for those transgressions cover the discipline
necessary for lessertransgressions. SeeABAStandards, IITheoretical
Framework at page xx (“The ultimate sanction imposed should at least
be consistent with the sanction for the most serious instance of
misconduct. Either a pattern of misconduct or multiple instances of
misconduct should be considered as aggravating factors”).

209. Respondent’s most serious ethical violations center
on his failure to preserve client’s property, lack of candor, abuse

of process, and lack of diligence and competence.
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210. In committing these wviolations, Respondent acted
knowingly and/or intentionallywhichcalls fordisbarment or suspension.
Respondent’s cther viclations should be considered as aggravating
factors, warranting the imposition cf more seriocus discipline in this
case. Where disciplinary violations are severe and extensive and
include misappropriation of client funds, it would be difficult, if
not impossible, toestablishsufficientlystrongevidenceofmitigation

to warrant a lesser penalty then disbarment. Office of Disciplinary

Counsel v. Silva, ©3 Haw. 585, 595, 633 P.2d %38, 545 (1981); Office

of Disciplinary Counsel v. LePage, No. 24616, 2007 Haw. LEXIS 285 (Haw.

Qctober 2, 2007).

211. Based on the clear and convincing evidence presented
at the hearing, the Hearing Cfficer finds that Respondent knowingly
and intenticnally violated the Hawai ‘i Rules of Professional Conduct
as set forth in the Petition and hereby recommends that Respondent
be DISBARRED; that Respondent be ordered to pay restitution to the
Andias in the sum of $19,885.00; and that Respondent reimburse the
Petitioner for all costs it incurred in this matter pursuant to RSCH
2.3{c).

DATED: Henclulu, Hawai‘i, April Il , 2018.

Vi
w/@j Sfrsro—r

R F. HU?(ES ’
HEARING OfFICER
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EXHIBIT 2

SCAD- 18-
I N THE SUPREME COURT OF THE STATE OF HAWAI' |

OFFI CE OF DI SCI PLI NARY COUNSEL, Petitioner
VSs.

GARY VI CTOR DUBI N, Respondent

ORI G NAL PROCEEDI NG
CONFI DENTI AL | NFORVATI ON
LI ST OF ALL DOCUMENTS BEI NG SUBM TTED UNDER SEAL:

Det ai | ed Descri ption

Dat e of Docunent Title or
Attachnment to EXH BIT 2: SYNOPSIS OF CASES, FILED UNDER
Affidavit of SEAL

Andrea R Sink
dated May 31, 2018




SCAD- 18-

I N THE SUPREME COURT OF THE STATE OF HAWAI' |

OFFI CE OF DI SCI PLI NARY COUNSEL, Petitioner
VS.

GARY VI CTOR DUBI N, Respondent

ORI G NAL PROCEEDI NG

CERTI FI CATE OF SERVI CE

| hereby certify that service of the copy of the
PETITION FOR | NTERIM SUSPENSI ON PURSUANT TO RSCH RULE 2.23;
MEMORANDUM | N SUPPORT OF PETI TI ON FOR | NTERI M SUSPENSI ON PURSUANT
TO RSCH RULE 2,23; AFFIDAVIT OF RYAN S. LITTLE, AFFIDAVIT OF
ANDREA R SINK; EXH BIT 1; EXHBIT 2 (FILED UNDER SEAL); and
CERTI FI CATE OF SERVICE, filed on June 18, 2018, was nmade on June
18, 2018, by hand delivery and by postage prepaid, regular mail
upon the foll ow ng:

GARY VI CTOR DUBI N, Esq.
55 MERCHANT STREET, Suite 3100
HONOLULU, HAWAI' |, 96813
DATED: Honol ul u, Hawai ‘i, June 18, 2018.
OFFI CE OF DI SCl PLI NARY COUNSEL

/SIRyan S. Little

BRUCE B. KIM

Chi ef Disciplinary Counsel
RYAN S. LITTLE

Assi stant Disciplinary Counsel

Attorneys for Petitioner
OFFI CE OF DI SCI PLI NARY COUNSEL



SCAD-18-0000497

IN THE SUPREME COURT OF THE STATE OF HAWAI'I

OFFICE OF DISCIPLINARY COUNSEL, Petitioner
vS.

GARY VICTOR DUBIN, Respondent

ORIGINAL PROCEEDING

CERTIFICATE OF SERVICE

I hereby certify that service of the copy of the PETITION
FOR INTERIM SUSPENSION PURSUANT TO RSCH RULE 2.23 [REDACTED
PURSUANT TO JULY 17, 2018 COURT ORDER, JROA Dkt #98]; MEMORANDUM IN
SUPPORT OF PETITION FOR INTERIM SUSPENSION PURSUANT TO RSCH 2.23;
AFFIDAVIT OF RYAN S. LITTLE; AFFIDAVIT OF ANDREA R. SINK; EXHIBIT
1; EXHIBIT 2 (FILED UNDER SEAL); and CERTIFICATE OF SERVICE filed
on July 20, 2018, was duly served by the Court’s JEFS’s System as
follows:

GARY VICTOR DUBIN, Esqg.
gdubin@dubinlaw.net

DATED: Honolulu, Hawai‘i, July 20, 2018.

OFFICE OF DISCIPLINARY COUNSEL

/S/Ryan S. Little

BRUCE B. KIM

Chief Disciplinary Counsel
RYAN S. LITTLE

Assistant Disciplinary Counsel

Attorneys for Petitioner
OFFICE OF DISCIPLINARY
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